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DETAILED ACTION 



1 . In view of the appeal brief filed on January 20, 2009, PROSECUTION IS 
HEREBY REOPENED. A Non-final rejection (or new ground of rejection) set forth 
below. 

To avoid abandonment of the application, appellant must exercise one of the 
following two options: 

(1 ) file a reply under 37 CFR 1.111 (if this Office action is non-final) or a reply 
under 37 CFR 1.113 (if this Office action is final); or, 

(2) initiate a new appeal by filing a notice of appeal under 37 CFR 41 .31 followed 

by an appeal brief under 37 CFR 41 .37. The previously paid notice of appeal fee and 
appeal brief fee can be applied to the new appeal. If, however, the appeal fees set forth 
in 37 CFR 41 .20 have been increased since they were previously paid, then appellant 
must pay the difference between the increased fees and the amount previously paid. 

A Supervisory Patent Examiner (SPE) has approved of reopening prosecution by 
signing below: 

/Shuwang Liu/ 

Supervisory Patent Examiner, Art Unit 261 1 



Application/Control Number: 10/689,425 Page 3 

Art Unit: 2611 

Claim Objections 

2. Claims 51 and 54 are objected to because of the following informalities: in line 4 
of both claims 51 and 54, "the sub-band" should be "the sub-band of the received 
signal". Appropriate correction is required. 



Claim Rejections - 35 USC §112 

3. The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

4. Claims 37-48 are rejected under 35 U.S.C. 112, second paragraph, as being 
indefinite for failing to particularly point out and distinctly claim the subject matter which 
applicant regards as the invention. 

Claim 37, lines 6-13, the claimed subject matter of "the control program 
configured to: negotiate determine and request ..." is indefinite because a control 
program is software and itself could not perform functions of the negotiating, 
determining; and requesting without a computer or processor, such as the CPU recited 
in line 4 of the claim. 

Claim 46 (line 3) and claim 47 (line 4), the term "the determining and requesting 
steps" lacks antecedent basis since the precedent claim 37 is an apparatus claim, which 
recites a DSL modem. 

The dependent claims 38-46 are rejected to because they are either directly or 
indirectly depended on the rejected independent claim 37. 
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Response to Arguments 

5. Appellant's arguments filed on January 20, 2009 have been fully considered but 
they are not persuasive. 

Appellants appear argue that Goldstein and Gultekin fail to include the claimed 
subject matter of "negotiating, with a second DSL modem, a limiting value of a first 
performance parameter" as recited in claim 2 and the control program configured to: 
"negotiate, with a transmitting DSL modem, a limiting value of a first performance 
parameter" as recited in claim 37. 

Gultekin teaches that "negotiating a data rate between a first transceiver or 
modem and a second transceiver or modem for future transmission over a 
communication link, the initialization protocol containing a first phase wherein at least 
the first transceiver proposes a limited amount of data rate values for the data rate; a 
third phase wherein it is communicated which one of the data rate values is selected for 
the data rate; and a fourth phase wherein the data rate values is the selected one of the 
data rate values will become the data rate for future transmission." (Col. 2, lines 17-31) 
As recited in claims 2 and 37, Gultekin's first transceiver is negotiating, with the second 
transceiver, a limiting value, such as one of the phases of the data rate. Since the term 
"a limiting value of a first performance parameter" as recited in claims 2 and 37 is broad, 
one of the phases of the data rate reads on the limiting value of a first performance 
parameter. 
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Claim Rejections - 35 USC § 103 

6. The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

7. This application currently names joint inventors. In considering patentability of 
the claims under 35 U.S.C. 103(a), the examiner presumes that the subject matter of 
the various claims was commonly owned at the time any inventions covered therein 
were made absent any evidence to the contrary. Applicant is advised of the obligation 
under 37 CFR 1 .56 to point out the inventor and invention dates of each claim that was 
not commonly owned at the time a later invention was made in order for the examiner to 
consider the applicability of 35 U.S.C. 103(c) and potential 35 U.S.C. 102(e), (f) or (g) 
prior art under 35 U.S.C. 103(a). 

8. Claims 2-4, 6, 9-12, 22, 24, 26, 28-35, 37-38, 41-42, 46-47, 57-58, and 61 are 
rejected under 35 U.S.C. 103(a) as being unpatentable over Goldstein (U.S. Patent No. 
5,265,151) in view of Gultekin etal. (U.S. Patent No. 6,215,793, hereinafter "Gultekin"). 

Goldstein discloses a first modem 1 and a second modem 2 in Figure 1, wherein 
each modem comprises a transmitter circuit 34a or 34b for transmitting data to a 
receiver circuit 38b or 38a of another modem though a transmission channel 25, a 
receiver circuit 38b or 38a for receiving data transmitted from a transmitter circuit 34a or 
34b of another modem through the transmission channel 25; a memory 32a or 32b; and 
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a microprocessor 30a or 30b has accompanying program for demodulation, decoding 
as necessary, etc of the receiver circuit. 

Referring to Figure 1 , the receiver circuit of the receiving modem measures a 
signal noise ratio and an inter-modulation distortion (IMD), calculate an error rate for the 
transmission if the power of a transmission signal is maintained at its maximum 
permissible level. Col. 2, lines 18-49, col. 5, lines 33-48, col. 5, line 66 to col. 6, line 4, 
and col. 9, lines 10-52. Based on the control information of the receiving modem, the 
sending modem adjusts or control the power of the transmitted signal, the power can be 
adjusted to an optimal level to reduce error rate to a minimum, as the decrease in power 
increases the error rate due to signal noise ratio. Col. 3, lines 2-28 and col. 5, lines 49- 
56. 

Regarding claims 2, 22, 24, 26, 31 , 32, and 37, for example, in claim 2, the 
receiver circuit of the receiving modem negotiates with a transmitting modem (notice 
since the transmission power level of the transmitting modem is based on the control 
information of the power level of the receiving modem), a value for a first performance 
parameter, for instance, a value of the error rate; receives from the transmitting modem, 
a signal (the power of the transmitted signal) exhibiting the first performance parameter; 
determines the signal-to-noise-ratio for the received signal; and requests from the 
transmitting modem, an adjustment (the increment or decrement power level of the 
control information in the receiver circuit of the receiving modem) a second performance 
parameter associated with the received signal, wherein the power level of the second 
performance parameter is different from the error rate of the first performance 
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parameter. In addition to claim 37, each modem comprises a well known demodulator 
within the receiver circuit 38a and 38b, a memory 32a or 32b, and a processor 30a or 
30b has accompanying program for demodulation, decoding as necessary, etc of the 
receiver circuit (col. 4, lines 7-12 and 58-62) configured to perform the negotiating, the 
determining, and the requesting as mentioned in claim 2 above. 

Goldstein fails to teach or suggest a step of negotiating, with a second DSL 
modem and/or a transmitting DSL modem, a limiting value of a first performance 
parameter. 

Gultekin discloses a related communication system for communication between 
two transceivers and/or modems TRX1 and TRX2 in Figure 1 and teaches to negotiate 
a data rate for future transmission over a communication link (TL), a first transceiver 
(TRX1) proposes a limited number of data rate values to a second transceiver (TRX2). 
See abstract; col. 1, lines 9-14; col. 2, lines 17-31; and the description of Figurel from 
col. 5, line 30 to col. 8, line 14. 

Regarding claims 12 and additional to claims 22 and 31, inherently, it is well 
known to a person skilled in the art that a received signal can be, for example, a 
frequency band received signal including sub-band or sub-carrier that often used in a 
received signal of an OFDM communications system in order for the receiver circuit of 
the receiving modem to determine the signal noise ratio of a sub-band in the received 
signal and further adjust the second performance parameter associated with the sub- 
band of the received signal to generate the transmit power level to the transmitting 
modem. 
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Therefore, it would have been obvious to one of ordinary skill in the art to 
negotiate, for example, a limited number of values, such as data rate between 
Goldstein's modem 1 and modem 2 as taught by Gultekin in order select a phase 
wherein the first transceiver/modem and a second transceiver/modem at the other end 
of a communication link have to select one of the data rate values. 

Regarding claims 3 and 41 , the receiver circuit also receives from the 
transmitting modem, a second signal (IMD) exhibiting the first performance parameter 
and the adjustment of the second performance parameter. 

Regarding claims 4, 42, and 57, the second performance parameter is transmit 
power level. Col. 2, lines 46-54 and col. 5, lines 44-56. 

Regarding claims 6 and 58, clearly, the negotiation of claim 2 is performed after 
receiving the first signal and before determining the signal noise ratio. 

Regarding claims 9, 38, and 61 , the selection of the second parameter is from a 
plurality of possible performance parameters, for example, the increment and 
decrement of the transmitted power levels. Col. 4, lines 64-68. 

Regarding claims 10-11, 34-35, and 46-47, the steps performed in claim 2 are 
repeated until the first performance parameter of the received signal is marginally 
supported or until the received signal marginally supports the adjustment to the second 
performance parameter. Col. 2, lines 51-54. 

Regarding claims 28-30, since the first performance parameter is a transmit 
power level, which may consider as a limiting criteria, a minimum value, and/or a limiting 
value. 
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9. Claims 8 and 60 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Goldstein in view of Gultekin as applied to claim 6 and 58, respectively, an further in 
view of Betts et al. (U.S. Patent No. 5,682,378, hereinafter "Betts"). 

Regarding claims 8 and 60 as applied to claims 6 and 58, respectively, 
Goldstein discloses and teach that the second performance parameter is transmit power 
level, but does not explicitly show or suggest that the error rate of the first performance 
parameter is transmit data rate. 

Betts discloses an analogous transmitting modem and receiving modem to 
improve the signal to noise ratio (SNR) of the receiver of the transmitting modem, 
wherein the transmitting modem is equipped with the ability to cancel the far listener 
echo. Betts also teaches that by doing so results in an improved SNR for the receiver 
of the transmitting modem, thus allowing higher data rates or reduced error rates. Col. 
1 , lines 26-57. In other words, when the error rate of the SNR in Goldstein's receiver of 
the transmitting modem is reduced, the data rate is SNR is higher. 

Therefore, it would have been obvious to one of ordinary skill in the art that the 
error rate of the first performance parameter in Goldstein's receiver of the transmitting 
modem is transmit data rate as taught by Betts in order to increase or decrease the data 
rate based on the SNR of the received signal. 

10. Claims 13, 48, and 62 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Goldstein and Gultekin as applied to claims 2, 37, and 31 , 
respectively, and further in view of Archibald et al. (U.S. Patent No. 5,369,703, 
hereinafter "Archibald") . 
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Regarding claims 13 48, and 62 as applied to claims 2, 37, and 31, respectively, 
although Goldstein does not explicitly show or suggest that the received signal and the 
requested adjustment transmitted/received over the transmission channel 25 are two 
transmission channels over a primary channel and a secondary channel, respectively. 

Archibald also discloses an analogous transmitting modem (local modem) and 
receiving modem (remote modem) in Figures 1 and 3, and teaches that currently 
modems provide command/control mode signaling over a low speed secondary channel 
superimposed over the primary data channel. Commands sent from one modem to 
another modem using a secondary channel are sent at a rate much slower than the 
primary channel data rate. Col. 1, lines 14-19. In other words, when the error rate or 
transmission rate of the received signal is slower than the transmit power level in the 
receiver of Goldstein's transmitting modem, the received signal needs to be transmitted 
over a primary channel and requested adjustment needs to be transmitted over a 
secondary channel as taught by Archibald. 

Therefore, it would have been obvious to one of ordinary skill in the art to 
transmit the error rate of the received signal over a primary channel and the requested 
adjustment of the power level over a secondary channel in the receiver of Goldstein's 
transmitting modem as taught by Archibald in order to transmit two different signals, for 
example, have two different transmission rates over two different transmission 
channels. 
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Allowable Subject Matter 

11. Claims 14, 18, 20-21, 30, 50, 52-53, and 63-72 are allowed. 

12. Claims 5, 7, 25, 27, 36, 49, 55, and 59 are objected to as being dependent upon 
a rejected base claim, but would be allowable if rewritten in independent form including 
all of the limitations of the base claim and any intervening claims. 

1 3. Claim 51 would be allowable if rewritten to overcome the objection set forth in 
this Office action. 

14. Claim 54 would be allowable if rewritten to overcome the objection set forth in 
this Office action and to include all of the limitations of the base claim and any 
intervening claims. 

15. Claims 39-40, and 44-45 would be allowable if rewritten to overcome the 
rejection(s) under 35 U.S.C. 112, 2nd paragraph, set forth in this Office action and to 
include all of the limitations of the base claim and any intervening claims. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to YOUNG T. TSE whose telephone number is 571- 272- 
3051 . The examiner can normally be reached on Monday-Friday 10:00-6:30 PM, EST. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Mohammad H. Ghayour can be reached on 571- 272-3021 . The fax phone 
number for the organization where this application or proceeding is assigned is 571- 
273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



/YOUNG T. TSE/ 

Primary Examiner, Art Unit 261 1 



